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701 H N9 POR TEOUS late Cipithin-Lleare: 
nant of the City- Guard of Edinburgh, Pannel. 


| 8 72 we murdering, Al aughtering, maiming and wounding diverſe 
0 e his Majefty's Subjects, by firing with his own 
Hand, and cauſing and ordering a Band of armed 


5 . innocent „ g, aſſembled to ſee an Execution in the ra-. 


: market of the City of Edinburgh, 'wifhout any juſt Cauſe ar Pro- 
- vocation; ; contrary not e to the Laws of God — r 


* ——— - 


HE Pannel is charged by the Indictment, with NN 
Men under his Command, to fire upon a Multitude 155 5 


Kind, 


' MFICRED ETC MARCH (JP 


a Dy 
and to the good and tbe, Laws of this and al other wels 
governed Realms, but alſo contrary to the expreſs Duty of bis 
Office, who was one of the Commanders of the City-Guard, in- 
tended to preſerve the Peace of the City, and to protect the In- 
habitants thereof from all Violence, and who was on that Oc- 


ceaſion entruſted with the Command of a large Detachment of 


the ſaid Guard, to preſerve Peace and Order, to ſecure the Ex- 
ecution of a Sentence of the High Court of Juſticiary, and to pre- 
vent all Riots and Tumults, whereby the Execution of the ſaid 


Sentence might be diſappointed, the Laws might be violated, and 
the People aſſembled might be hurt or deftroyed, 


The Indictment ſets furth particularly, That at the ER and 


Place libelled, where a great Multitude of innocent Perſons of 
all Ages, and of different Sexes were lawfully aſſembled, to fee 
the Execution of Andrew Wilſon, ſentenced to be hanged by the 


High Court aforeſaid, the Pannel having under his Command a 


Detachment of Seventy armed Men of the City-Guard ; and hav- 
ing conceived a moſt wicked and malicious Purpoſe of deſtroying, 


maiming and wounding Numbers of his Majeſty's Subjects, the Inha- 
bitants of the ſaid City, and others aſſembled at the faid Execu- 


tion, withogt any juſt Cauſe or neceſſary Occafion, ordered the ſaid 
| Detachment under his Command to fire upon the People fo af. 
ſembled; That the Men under his Command, having probably in 
his Apprehenſion, fired over the Heads of the People, he with 
Threats and Imprecations, repeated his Commands to fire, calling 


out to them to level their Pieces and be damn d.; That at or about 


the ſame Time, he ve the Firelock that was in his own Hand, 
taling Aim at ane Charles Husband, and fired at him, whereupon 


he immediately dropt to the Ground, having received Wounds, 

whereof he inſtantly died; at leaſt that he levelled his Piece, ſeem= 
ing to tale Aim at ſome one in the Croud, and fired it; and that 
upon his firing, the ſaid Charles Huttand, or one or other of the 


- Perſons in the Inditmenr mentioned dropt, having received 


Wounds by Bullets, of which they inftantly died; and that by 


1 kis Commands and Example ſeveral of the City-Guard under his 


Command, 
JAN 1 8 1924 


6 
0 command, fired upon 1. tunocent Multitude, whereby the Per- 
ſons particularly mentioned in the n were killed, maintd 


"Is or wounded, 


The Indictment further charges, That not combi with this | 
Barbarity, the Pannel, after he had marched off his Detachment 
towards, or unto the Place or Street called, the Weſi-Bow, again 
ordered the Men under his Command to face about and fire upon 
ide People, and at or about the ſame Time, fired a Muket or 
Hirelocł that was in his own Hand, having either re- loaded, or 
eauſed to be re-loaded the Piece formerly fired by him, or having 
taken another out of the Hand of one of the Guard; and that ſe- 
veral of the ſaid Guard did upon that ſecond Example and Com- 
mand, fire upon the Multitude, whereby the Perſons deſcribed in 
the ladidment were killed, or mortally wounded: And the In- 
dictment concludes in common Form, that the Pannel is gullty, or 
Actor Art and Part of the Crimes aforeſaid, or one or other of 
them. 

The Charge in this 1 is ſo heinous, that one ſhould 
have imagined, it would have been decext in the Panne], to have 
made no Objection to the Relevancy, and to have tounded upon no 
Defence for avoiding the Effect of the Libel, tf true, but to have 
contented himſelf with: a flat Dental thereof, repoſing himſelf 
upon his Innocence, if he is truly not guilty of the Facts alledged, 
without any other Deſire, but that of having a fair Examination 
of unbyaſſed Witneſſes, to be produced by him as well as the 
Proſecutor, in order to diſcover the real Circumſtances of the 


Tiranſaction. 1 


But his Procurators, it ſeems, thought it t their Duty to move 
every Objection againſt the Relevancy of the Libel, and to offer 
every Defence that their Invention could ſuggeſt, from a particular 
Relation of the Circumſtances of the whole Tranſaction, which 
they laid before the Court upon the PannePs Information, and 
which they offered to prove, to make good their Defence. 

They informed the Court therefore, on Behalf of the Panne], 
* That the * apprehending, that ſome violent Attempr | 
| might 
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 Poipder and Ball were by the Town's Treaſurer delivered out o 


(4) 
might be made for reſcuing; 2 the Offender ſentenc'd to be 
hang'd, had ordered the Pannel to attend the Execution, with 
the greateſt Part of the City Guard, to ſupport and protect the 


Executioner in the Diſcharge of his Office, with Directions to 
repell Force by Force; that to make thoſe Directions 4 


the Town's Magazine to the City Guard the Morning of the Exe- 
cution, with Directions to load their Pieces; that beſides this Pre. 
caution, the Danger of the Reſcue appeared to the Magiſtrates 


lo great, that they deſired of General Mayle, and obtained a 


Detachment of the regular Troops, Who were poſted near to 
the Place of Execution, in order to ſupport the City Guard, if 
there had been Occaſion, and whoſe Commanders were told, | 
that the Lord Provoſt wou'd give them Authority to fre, if it 
ſhould prove neceſſary; that the Pannel with the Town Guard 
attended accordingly the Execution; that when the Offender 
was hung up on the Gibbet, the Magiſtrates retired from the 
Scaffold, and repaired' to a Houſe over againſt it in the Ga- 
market , that after the Offender had been hung up for ſome 
Time, the Multitude became anruly, and begun to fling Stones 
of g reat Size and With great Violence ; that ſome of the Guard 
8444 thereby hurt, one had his Shoulder Blade broke, others 
were bruiſed, and the Timber of the Drum was beat to Pieces; 3 
that the Inſolence of the Mob growing ſtill greater, and they 
preſſing from all Sides upon the Guard, the Pannel, who appre- 
hended they might have intended to carry off the Criminal, who 
by this Time was cut down, in order to attempt the recovering 
him to Life, found it necefſary for him to keep off the Multi- 

tude by Threats and Menaces; that to this End he preſented his 
Piece, firſt to one Quarter and then to another, calling to the 
People to ſtand off, and threatning that if they did not, he would 
fre, that nevertheleſs he neither fired himſelf, nor gave any Or- 
aers to fire, but on the contrary, when ſome of the Guard, pro- 
voked by the Hurts they received, bad, without his Orders 1 


- man preſumed to fire, whoſe Example was followed by 
© ſeveral 


| 
aa he: did all 5 UN rd pravent! that Miſchief; by 
< condmanding them to deſiſt, and actually did beat down: the 
c Muzzle 2" rod of the Men's Pieces, Who was preſenting it in 
order to Fire; that ſinding he eould not be obey d, he endea - 
voured to march off his Men, and preyailed with ſeveral of 
them to followꝭbim ſome ſmall. Way up the Meſt Bom, when a 
gain ſome af thoſe Mien who; faHowed him, proyoked: by what, 
2 8 — 8 Hired N [lag mar- 


1 « Place h6weither) Nees 3 mA nt 
< ed as many of his Men ac, he Could gather coperher back: to the | 
© City Guard Room; that there he prevented the Mens cleaning 
their Pieces, that the Guilty who fired might be. diſtinguiſh'd 
from the Innocent who did not fire; that his own Piece had not 
© ar that Time been at all fired; chat conſcious of his Innocence, 
and that he had on this, as well as on every former Occaſion, 
done his Duty with Hatience and Tvmper, he preſented himſelf 
©. before the Magi/trates, whereas nothing was eaſier for him than 
© to have made bis Eſcape, and that in their Preſence the Firelock 
which he had in his Hand was preſented, and appeared not to 
© have been at all fired; and that therefore it Was impoſſible, the 
£ Lybel, as lybelled, could be true. 

From this, which Was ſaid to be he, Dey F the. Caſe, — 
E Erocurators tor the Pannel contended, rt, That the Lybel Was 
«< inſufficient, as not deſcribing with proper Accuracy, the parti. 
© cular Part of the Street, where: the Perſon ſuppoſed to be ſhot 
© by the Pannel ſtood, and his Situation with reſpe& to the Pan» 
© nel at the Time, becauſe thereby the Pannel was. deprived, of 
© the Opportunity of making his Defence, by founding it parti- 
« cularly on Circumſtances, which he might avail himſelf of; ol 
© the Poſition and Situation: had been diſtinctly deſcribed. _ | 

To this it was and is anſwered, That the Libel is as 3 
tar as the Law requires, deſcribing the Street where the Executi- 
F Wo pang which AE” - utmoſt ad as could expect 
in 


C.-Y... 
fi ſuch a Caſe. NIinute Circumſtances cannot be . to the 
Proſecutor, or certainly diſcovered, but by Proof upon the Trial: 


Every Circumſtance of the Pannel's own. Acting muſt be r - 


to him; and therefore, if from the Poſition or Situation in whieh h 
was at the Time of the Firing, he can ſhow that it was impoſ- 
fible he could have killed the Perſon whom he is charged to have 


ſhot, deſcribing and proving thoſe Circumſtances, he may have 


Advantage from them; but cannot object to the Proſecutor; that 


he did not minutely deſeribe a Situation that was not known: to 


him, and which deſeribing ge erroneouſly, might miniſter an 
unjuſt Occaſion: to a*Criminab to eſcape Juſtice : Wherefore this 
Objection to the Ferm of: the 1 46d 25 to. we 119, a 
. 

But in the ſtrond Place, the Progurators for the angel very 
en n one ſhould: think, if he is innocent of Firing, or or- 
dering to Fire, and in ſome Degree inconſiſteniy: with that Plea, 

alledpey, Fhat the delivering out Powder and Ball: to: the City- 


© guard, the ordering; ſo great a Detachment to attend, the eal- 


ling for the regular Troops to ſupport the Town- guard, the In- 
, timation to the Commander of thoſe Troops, that they ſhould 
have Orders to fire, in Cafe of Neceſſity, and the Direction to 


the Pannel te ſupport the Execution of the Sentence againſt ii. 


* ſon, and in Caſe of a violent Reſcue or Deforcement, to repel 


Force by Force; amounted to a flat Order from the Magiſtrates : 


© to fire, when it became neceſſary: And that the violent Aſſault 
made by the Mob as aforeſaid, with Stones, which were to be 
© conſidered as le Weapons, in order, as the Pannel believed, 
© to carry off the Offender, in Hopes of recovering him to Life, 

& made it: neceſſary to repel Force by Force: Wherefore theſe Gir⸗ 


« cumftances to infer the Order, and the violent Aſſault of the 
, Mob as mentioned; ought to be ſuftained and admitted to Proof, 


as a total Defence againfi the Inditment, ar leaſt as Circumftan- 


© ces fit to mitigate the Piiniſhment, and reſtrain it from the pena 


* ordinaria;; ſince the - PanneÞ being verſans in lirits, and engaged 


*in e Diſcharge of a-Jawful Piece of I if. any. Exceſr was 


com 


F 
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ch by him, it ought not to be attended with capital Ru- 
c- h ent, but Bußht to be corrected extra ere, according to 


athe Degree of the Exceſ7, 


To this it was-anſwered, That to; i it were. true; which is not 
at all; upon the Patt of the Proſecutor denied, that the Magiſtrates, 
upon "juft Apprehenſion ; of 1 and-an Attempt for a vio- 
jent Reſcue: of the Criminal who was ſentenced to die, had or- 
dered Powder and Ball to be diſtributed to the Guard, had increaſ- 
ed their Numbers, had obtain d Aſſiſtance from the Commander 
of the Regular Troops, with Aſſurance, that in Caſe of Neceſfity 


they ſhould-be-authorized to Pire,, had directed the. Pannel at all 


Hazards to ſupport the Execution, and prevent a violent Reſcue, 
and had even told him, that i in Caſe of Neceſlity he was to re- 
Force by. Force, it will not in the leaſt follow, that thoſe. Or- 


pH: 
ders: could in any Degree juſtify him, except in Caſe of Neceſſity, 


except there had been an Attempt towards a violent Reſcue, Which. 
could not otherwiſe have been prevented, and except all the pro- 


per Precautions for diſſipating otherwiſe the Mob, and for legit- 
timating the Act of Fi iring Upon: them, had been proviouſly made. 


Uſe of. 3 
For in the ft Place, no Order from any Civil Magiſtrate- 
whateyer, can juſtify a Barbarity fo horrid, as that which is charg· 


ed on the Pannel. Had the FProvaf, aud all -1he Magiſtrates of 


| Edinburgh, been-preſent on the Spot, and had they ordered him to 


Aire upon the innocent Nopie, when there: was no juſt Cauſe for ſo 
doing, thoſe Orders indeed might. ſubject- the Magiſtrates, as 
to the penal Conſequences that attend Murder, ben. 
could not in the leaſt acquit him, who was not at all bound to. 
obey ſuch Wegal Orders, and who. therefore ated. at his Peril, 

In the ſecond Place, It is not at all pretended, That the Pan- 


nel had any Orders expreſs d or implied to Fire, except the Vio- 
lence of an Artempt to reſcue, not otherwiſe avoidable, made it ne- 


ceſſary. Had that been truly the Caſe, Fring poſſibly might have: 
been the Pannel's Duty, the reading the Proclamation undoubted- 


«or wane: have: made it Xtitiable 3 5. and this the Magytrates knew 


when 


| 
| 4 
| 


-when they erbse Amm , and invited. 
the Regular Troops to their 1 But till it became neceſ. 
| -fary, when there was no Hazard of a Reſene, before any Diſorder: 
Was ſought to be quelPd, by the legal Frecaution of reading the 
: Þr oclamation, which is intended to intimidate Rioters, and to ſe- 
parate the innocent from the guilty, by giving due Notice to all. 
_ thoughtleſs People, who without any Maleuolencè are mixt with the! 
Multitude, to ſeparate from the ill Meuning, it wus the! moſt 
cruel, as well as im juſti fable Ad that has at any Time been heard 
of, to make Uſe of the Weapons that were put in the Hands of 
the Guard, for the Security 'of the Peate, and of the Heopie, to _ 
ſtroy ſo many TY. WhO un. Lad in week Fn of 
ended. 2 07 . 
For, iSirdly, Th Tho' the Patina anon thi flinging of! Sönch, 
and the Ke of Pine of them, with ſome Hurts received there- 
from, yet che Libel charges, and he admits, that the Criminal 
was cut down before this. triſling Provocation prevailed. with any 
zone to Fre: His Puty then, ſo far -2s concerned the Execution 
of the Sentence, was © : He alledges no Hanger, nor can he 
in thoſe Circumſtances of a a Reſcue, no Invaſion with Fire Arms, 
.or other mortal Weapons, fit to deforce or deſtroy a Detachment 
of Seventy diſciplined Men, with loaded Pieces and ſcrewed Bayonet: 
How then can the Exveive; or the Orders defend him? It: his: 
Act had been abſolutely neceſſary, ſome Pefence might have been 
fdunded on that .Neceffty Joined with his Orders: But when his 
Allegations, tho they were true, do not point out the leaſt Ne- 
«ceſſty, and are in Reality founded on nothing elſe than the cuſto. 
mary Impertinener on ſuch Occaſions, of flinging Dirt and Stones at 
the Executioner, tho' the Provecation thereby given, might per- 
haps · juſtify a cholerick Man, for drubbing any of the Actors for their 
Wantonneſs, yet to be fure, it could not juſtify the Claugbrering of 
the Offender, far leſs can ſuch Impertinence in a few Boys, or other 
idle People, excuſe the Fri ring ſharp Shot upon an innorent Multi- 
tude, whereby Numbers of his Majeſty's Subjects were deftroy'd: 


And Herefore t ſeems to 9 all OY" the Fannel can FT 
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h find no Stelter from "thoſe Ga or the Duty he imagines lay 
upon him to Fire; and muſt therefore ftund or full, upon his = 
ing, or not being vail of the Facts charged upon him. | 

The Procurators for the Pannel endeayoured to find an Argu- 
ment for him, in a late Reſolution of the Court, which ſuſpend- 
ed a Sentence of the Court of Admiralty, proceeding upon an In- 
terlocutor that found it neceſſary for Soldiers, who happened to 
kill in the Execution of their Duty, when by Order attending 
Cuſtom-houſe Officers, to prove, that the Killing was neceſſary for 
the Defence of their Lives, inferring from this Reſolution, that the 
Court did not think it neceſſary for the Pannel to prove, that he 

was in Danger of his Life: And tho? all that their Obſeryation 
neceſſarily implies were granted, they could have no Benefit by 
it, becauſe in this Caſe the Pannel neither des, nor can aver, that 
the Firing which he was perſonally guilty of, and ordered, was ne- 
ceſſary for ſecuring the Execution of that Truſt that was commit- 
ted to him, or for preſervi TIDE. the Rights of the Crown, or yang 
Subject. 

Where a Man has by Law Weapons put in his Hand, to be 
employ'd, not only in Defence of his Life when attack'd, but i in 
Support of the Execution of the Laws, and in Defence of the Pro- 
perty of the Crown, or Liberty of any Subject, he doubtleſs may uſe 
thoſe Weapons, not only when his own Life is put ſo far in Dan- 
er, that he cannot probably eſcape without making uſe of them, 
Fut alſo when there is imminent Danger, that he may by Violence 
be diſabled to execute his Truſt, without reſorting to the Uſe of 
thoſe Weapons: But when the Life of the Officer is expoſed to xo 
Danger, when his Duty does not neceſſarily call upon him, for 
the Execution of his Truſt, or for the Preſervation of the Proper- 
ty of the Crown, or the Preſervation of the Property or Liberty of the 
bel, to make uſe of mortal Weapons, which may deſtroy his 
Majeſty” s Subjects, eſpecially Numbers of them who may be inno- 
cent, it is impoſſible, from the Reſolution of the Court of Juſti- 
ae hinted « at, to ge any Countenance fo, or Shelter for, the 
55 Aud 
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And upon a Principle very near allied to this, the Pannel's "I 
. rence, that being verſans in licito, and intruſted with the Executi- 
on of Legal Orders, any Exceſs that for lack of Diſcretion he may, 
have been guilty of, cannot be puniſhed pena ordinaria, ought to 
be repelled; for *tis obvious, the Truſt repoſed in him, and the 
Dy expected from him, was no more than to ſee the Execution 
perfected, and to reſiſt any violent Attempt to reſcus, which ſhould. 
diſappeint the Execution of the Lau. Now, when the Sentence of 
the Court of Fuſticiary was executed; when the Criminal was 
hanged and cut down, before any Perſon fired, the. Tyuſt. repoſed in 
the Pannel, and the Duty expected from him ceaſed : He was no 
longer an Officer employ'd, to that end for which the Fire. Arms 
. were loaded, and his Actions came to be eſtimated of by the ſame 
Rules that would have made them /awful-or-unlawful upon every 
ordinary Ocraſion, where no particular Danger threatned, and where 
no neceſſary Service was in View. 

And therefore, as im ſuch-Caſes, the Pannel muſt be. convinc- 


ed, that nothing Mort of being conflituted 1 in immediate Danger of 
Death without firing, could juſtify him or his Guard for making 


uſe of loaued Fire Arms, he muſt in Conſequence: 8 
that im the Caſe in Queſtion, no Danger of Life. which he could 
not have avoided, having threatned him or his Guard, he was ab- 
'folutely inexcuſable for ring, and that therefore his acorns and 
remerarious Ad, muſt be attended with the higheft Penalty, 
An armed Man who aſſaults, and without juſt Cauſe deſtroys” 
another Man 19% armed, and in no particular Truſt or Confidence 
with him, the Law conſiders and demeans as a Murderer; but 
when the Captain of a City Guard, who has an armed Force 
committed to his Care, for the Cood and Safety of the Community, 
thinks fir, upom any „light Offence or Provocation, to turn thoſe 
Arms and hat Force upon a Crowd of Citizen: lawfully, as well as 
innocenily aſſembled, he is, in Addition to the Slaughter: and De. 
ſtruction that endes M guilty of the moſt: notorious Breach, of Truft, 
and for an Example-t0- others, whom. it may ba neceſſary far the = 
Co of the —— to truft, ought to be puniſhed in n moſt 
| evere 5 


% 


ſevere Manner, Men ſo truſted are under double Tyes, for befides 
the general Obligations of Duty and Humanity, a particular Confi- 
dence is repoſed in them, which at the Peril of their Lives they 
ought to anſwer... NV. 1 | 
The Procurators for the Pannel complained,. That in the [ndiF- 
ment he was charged with a wicked and malicious Purpoſe of de- 
ſtroying, wounding and maiming Numbers of his Majeſty's Subjects; 
and by the Pannel's fober and modeſt Deportment on former Occafions, 
and the whole Circumſtances precedent to the melancholy Accident 
now in Queſtion,. endeavoured to ſhow, that he had no premedi- 
tated malicious Defign. But. this again was to no Purpoſe :- The 
4 Proſecutor never heard, nor, ſo far as he knows, did ever any 
© | Man before this Time, complain of the Wickedneſs or Inbumaniiy 
of the Pannel, and he has received no Information, by which he 
L can be induced to think, that for any conſiderable Time before the 
 Fa# complained of, the Pannel had premeditated the deſtructive 
Action of which he is accuſed, . But then his Procurators very 
well know, that firing and ordering to fire imply, and are Proof of 
a: wicked and malicious Furpoſe of aeftroymg thoſè that are fired at: 
malitia and propoſitum præcedunt ictum in the Conſtruction of Reaſon + 
as well as Lau, and whoever wilfully murders and deſtroys his 
Majeſty's Subjects, muſt be demean'd as a Murderer, it his mali- 
cious Purpoſe preceeded the drawing of the Tricker, or giving 
the Orders, oue Moment, as much as if it had been Pre-conceiyed.a a 
hole Tear. 1 5 | 

Theſe S$hews of Defence, rather than Defences, being, removed; 

the next Thing that comes to be conſidered, is the Hiſtory of 

the Pannel's Behaviour, during the melancholy Tranſaf z0n, which 
his Procurators offered to prove, and inſiſted, would, 7f proved, he 
à a ſufficient Defence againſt the Facts charged in the Libel... 

But in this-the. Proſecutor can by no Means agree; for he takes 
it to be extremely plain, that every ſingle Circumſtance alledged 
by the Pannel may be true; and yet it ma alſe be trus, that he 
with :his own Hand fired, and killed one or. more of the innocent 
oy ST Coy Fog | Ne Peopleg-, 
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People, and that he Grdered the Men under his Command 10 
Are. "1 

Tt may, r Example, polibly be true, that he, at ans: Baca or 
another of the Action, called out to the Multitude to ſtand off, or 
that he would fire; that he at ſome one Point or another of aur 
prohibited the Men to fire, and ſtruck down the Pieces of ſuch as 
were preſenting them; and yet it may alſo be true, that he at ſome 
other Point of Time, gave the preciſe Word of Command to fire, and 
actually fired the Piece that was in bis Hand, Before he Joſt his 
Temper, he might have threatned only; Before he took the Re- 
ſolution of annoying, as well as atter he ſaw Miſchief done, he 
might have endeavoured to prevent 4 particular Act of Inhumanity; 
but his doing ſo at certain Periods, is no concluſive Evidence, 
that at other Points of Ti me, his Conduct might not have been very 

different. 8 

Were his giving Orders, or aftual rig dubious, the Ge 
ces mentioned for the Pannel, might create a frog Preſumption 
- for him : But if ir ſhall be Proned. as it is charged in the Libel, 


that he a#ually fired the Piece in his Hand oftner than once, and 


aye poſitive Orders to fire; What can it avail him, that at ſome 
other Periods of the Fray he behaved himſelf in a different Man- 
ner? Since both the one Allegation and the other may be true. 
But the Procurators for the Pannel inſiſted, That tho' the 
Fropoſition they undertook to prove, was in ſome Degree a Ne- 

6 ratrve, yet it was ſo circumſtantiated as to be capable of a poſitive 
Proof; for they ſaid that credible Witneſſes could be produced, 


c yho would inform the Court and Jury, that during the whole Frey, 


© they kept their Eyes upon the Pannel, and were attentive to his 
£ Actions: and that they could take upon them to ſay, that thorow- 
© out the Scuffle he did not fire his Piece, nor order the Guard to 
fire, but that he 7hreained to fire, which might by Perſons at a 
' © Diſtance, who heard the Word fire only pronounced, be miſtaken 
< fora Command, and that he preſented his Piece only in a menacing 
Foſture, but without firing, which might have miſled the Spec- 


_ ©:#ators into an 18 that he did ä tho? he really did not, if 
” any 


. 
1 
þ 


x: 
* any FRIED nate 10 5 to diſcharge his Shot about. 
£ Je ſame Time. 

* This R 1-4 however, is manifeffly defectire, becauſe the 
Sent of Wimeſſes, who fhall fay they did mot ſeror hear, 
bears nd Proportion, in Poinr of Weight, to the Teffimpny or 
thoſe, who fall, upon ( Oath, poſi tively” a une "they al bear or 


10 2 And befides the evokes Reaſon for males this Diftinc- 
tion in the common Caſe, there is a particular Conſideration that 
ſupports it, in the Caſe of a Fray or Fumult, where Shots are fire, 
Murder enfues, and there is 2 general 22 ron and Furprige. No 
one could peffibly be ſo intereſted in keeping his Eyes upon the 
TOR I it could not be foreſeen thete would be Occaſion 
to give Evidence touching His Behaviour, as not to be liabe to 
be carried off from that Object, upon any fre/F Surprize that Hap» 
pened in the Tumult: The fring of a Hot, the finging ha Stone; 
the extraordinary Behaviour of any one of the Mulfituds, or of the 
0 Cunard, might imperceputiy have drawn” the Eyes and Attention 
ot any Spectator from the Pannel, ro that rem Object, and prez 
| vented, is ſeeing or hearing what he ſaid or did im the mean 
And therefore no Witneſs, or Number of Witneſſes, wito 
oultk tar upon Him or them to fay abſolurely; that rhe Fannel 
did not at any Period of the Fray fire, or order to fire, would at 
alt be: credible, at leaſt moſt certainly they could not be creaired 
agnnftfach Witneffes as ſhould poſitively ſay, that they /zw or 
TA, him fire, ororder to fire. N 
Ff Witneſſes ſhall fay agzinft the Pannel, that they ſiw- him 
2 prifenr His Piece and fre; and” for their: 22 ſtiemiæ ſhall aver, 
at they obſerved Fire and Sab ilſuing out ot the Mizzle of his 
Piece, and a _ Man drop down dead im the Place towards which 
be pointed it, will that Evidence be ſufficiently contradifted' by 
Ferſons, who may ſay they obſerved no ſuch Thing, or that others 
ef the Guard'fifed' about the ſame” Time, and at the ſame Place? 


c N ) bt it cannot j becauſe this i is e megatiz' 
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Evidencę only — paſit ive, which neither 3 nor Reaſon per 
mits. 
And if credible Witneſſes ſhall aver, that the Captain diftinQly 
ordered the Guard to fire, can it avail him, that other Witneſſes 
heard him threaten the Crowd, that if they did not retire he would 
fre, without hearing the pofitive Orders for firing given? In a Tu 
mut every Individual cannot poffibly hear every Thing that paſſes ; 
but then it is no Evidence, that particular Words were not 
uttered in a Fray, that ſome Perſons profenc . at the Fray did 
not hear or attend to them. 
And the Pannel, in framing his Defence. on this Article, 
does not ſeem to have attended to what is expreſly libelled a- 
gainſt him, that in great Anger he faid to the Men under his 
Command, upon their firing over the Heads of the Multitude, 
Level your . " Pieces and be daumed, Will this Circumſtance, ſhould 
it be proven, be at all confiſtent with that Part of the Defence, 
which . tends to render the Expreſſion Fire dubious? If the 
Pannel's Paſſion moved him to utter the Expreſſion, Loved. your 
Pieces and be damn'd! Is it at all doubtful in what Senſe the Word 
Fire was. pronounced ? Theſe Thin 85 ws, 'tis thought, too plain 
to be further inſiſted on. | 
The only remaining Circumſtance, | on which the Procurators 
for the Pannel D to lay Streſs, was the Condition of his 
Firelock when the Action was over, and his voluntary preſenting 
himſelf before the Magi/trates, when he could have made his Eſcape, 
| from which they would have inferred an Impoſfibiltty that he was 
guilty of anal Firing, his Firelock appearing not to have been 
diſcharged, and a ftrong Improbability that he was conſcious of 
having given any crimmal Orders, ſince without Neralſiry he free- 
ly preſented himſelf to Juſtice, 
Now as to theſe Matters, it muft. be 1 Erl, That the 
Condition in which the Pannels Firelock appeared, can yield no 
Evidence for him: A Piece that has been fired may be re-loaded, 
and ſo cleaned and bruſhed up, as to leave no Veſtige or Mark of the 
former Fi ins; < and the Fiece which the Fannel made uſe of in fir- 


Py 
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Jag might have been chang 46, and another produced to ba- 

ſtrates in the room Ne N 

But, zah, The JadiAment no where avers, that the Pannel 

made uſe of bis oem Piece when he fired. Where he is firſt | 

charged with firing, no more is ſaid than that he levelled the Fire- 3 
lock but was in his Hand, and fired it at Charles Hushand, Now 
the Firelock That was in his Hand, might have been that belong - . 
ed to another Man, as well as hit own: And in the other Part of | 
the Indictment, where he is charged with firing, it is ſaid that he 
made uſe of a Muſquet or Firelock that was in his Hand, hav- 
ing either re- loaded, or cauſed to bei re-loaded his on Piece, or 

having taken another out of the Hand of one of the Guard. So 
that the Libel in every Article of it may be true, and proved; and 
yet it may be alſo true, that the Pannel did not fire his own ere. 

And as to the Article, That the Pannel, conſcious of no.Goilt, 

appeared voluntary before che Magiſtrates, "when he could eaſily | 

have made his Eſcape : It can poſſibly infer no Preſumption for > 

N his Innocence, if the Facts charged in the Indictment are made 1 
| good, Whoever ſhall be ſatisſied by the Proof, that the Pannel 
acted in manner libelled, muſt -be convinced, that he was go. 
verned in his Actions by no Principle of Diferetion, and muſt 
therefore lay no Weight upon an Act of his, which can yield no 

Inference, unleſs he is oppoſed to have been governed by Difere= 

tion and Prudence, 

Having thus run over the ſeveral Circumſtances of the Pannel's 
Narrative, the Proſecutor apprehends, he may ſafely conclude, 
that they cannot fointly or ſeparately be ſuſtained as a Defence a- 
gainſt the Charge laid in the Indictment: Becauſe, tho* every Cir- 
cumſtance alledged, were undeniably proved, the unhappy Fannel 
might nevertheleſs be guilty, and a pofitive Proof of the Facts 
charged muſt neceſſarily prevail with every unbialsd Jury-man 
to join in a Verdift againſt him. 

The Proſecutoy is ebe far from wiſhing, that the un- 

flortunate Pannel ſhould be deprived of an Opportunity of laying, 
Every Circumſtance that may make for his Defence before the Jury 
: | T , 
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by prof tho? * SEL case "ip be filing s TY 
| fence relevant 10 afſoikie from the Indiflinenti It is 'poſſible* be 
Fact may come out otherwiſe in the Trial. when Witneſſes are 
upon Oath, than it did when the Examination was taken in 1 
Nyecognition; and ſhould the Proof of the Indictmem be — 
terial enge Manges defecti ve, the Bridenee ofſehed fbr the P. 
nel may have its Weight; Wherefore, ſo far as the Forms of the 
Court will allow, the Proſerittop makes no Oppoſition to the in- 
dulgzing the Pannel to EN We Igal e ben, for the 
 Tiformation of the Jury; 7 i 1 been 
I is far from being the te og tte Gros; or Gk the Pb. 
lick, that an unocent Man hond ſuffer; but it is Seh che | 
weſt of both, that a fair and fri Euquiry be made, Where the 
Guilt lies, when a. Maſſacre ſo cruel, and ſo dangerous Happens, to 
the End, that if the Officer, who has Power put in his- Hind for 
the Preſervation of-the Rur, and for the Protechon of the: People; -þ 
mould, from any unjuſt! Motive Whatever, make-uſciof — 4 83 
in Brodth of he Laws; to to che | "tht: , | i 
8 made an Erauple to feſtrain 
from the like monſtruous ad: dangerous Abuſes in "Dime. coming. 
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